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IN THE UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLLAHOMA,
Plaintiff,
v. No. 05-CV-329-GKF-SAJ

TYSON FOODS, INC., et al.,

Defendants.

N Nt N N e N’ w ' “aue’

STATE OF OKLAHOMA'S RESPONSES AND OBJECTIONS TO
"DEFENDANT TYSON FOODS, INC.'S JUNE 26, 2008 REQUESTS
FOR PRODUCTION OF DOCUMENTS TO PLAINTIFFS [SIC]"

COMES NOW the Plaintiff, the State of Oklahoma, ex rel. W.A. Drew Edmondson, in
his capacity as Attorney General of the State of Oklahoma, and Oklahoma Secretary of the
Environment, C. Miles Tolbert, in his capacity as the Trustee for Natural Resources for the State
of Oklah.oma under CERCLA, ("the State"), and responds and objects as follows to "Defendant
Tyson Foods, Inc.'s June 26, 2008 Requests for Production of Documents to Plaintiffs [sic]."

L General Objections

1. The State objects to these discovery requests to the extent that they seek the
discovery of information that is protected by the attorney-client privilege, the work product
doctrine or any other applicable privilege or protection under state or federal law.

2. The State objects to these discovery requests to the extent that they seek the
discovery of information that is already in the possession of Defendant Tyson Foods, Inc.
("Tyson"), is obtainable from another source that is more convenient, less burdensome or less

expensive, or is as accessible to Defendant Tyson as it is to the State. As such, the burden of

obtaining such sought-after information is substantially the same, or less, for the Defendant
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Tyson as it is for the State.

3. The State objects to these discovery requests to the extent that they are overly
broad, oppressive, unduly burdensome and expensive to answer. Providing answers to such
discovery requests would needlessly and improperly burden the State.

4. The State objects to these discovery requests to the extent that they improperly
seek identification of "all" documents for each request. Such discovery requests are thus overly
broad and unduly burdensome. It may be impossible to locate "all" documents or each item of
responsive information to such discovery requests.

5. The State objects to these discovery requests to the extent that the discovery
sought is unreasonably cumulative or duplicative.

6. The State objects to these discovery requests to the extent that they do not state
with the required degree of specificity and particularity what information is being sought to be
admitted or denied. As such, such discovery requests are vague, indefinite, ambiguous and not
susceptible to easily discernible meaning, requiring the State to guess as to what documents are
responsive to the requests.

7. The State objects to these discovery requests to the extent that the burden or
expense of the proposed discovery outweighs its likely benefit, taking into account the needs of
the case, the amount in controversy, the parties' resources, and the importance of the proposed
discovery in resolving the issues.

8. The State objects to these discovery requests to the extent that they improperly
attempt to impose obligations on the State other than those imposed by the Federal Rules of Civil
Procedure.

9. The State objects to the instructions set forth in these discovery requests to the
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extent that they improperly expand or alter the obligations imposed by the Federal Rules of Civil
Procedure. The State objects to the definitions of these discovery requests to the extent that they
improperly attempt to alter the plain meaning of certain words.

10. By submitting these responses, the State does not acknowledge that the requested
information is necessarily relevant or admissible. The State expressly reserves the right to object
to further discovery into the subject matter of any information provided and to the introduction
of such information into evidence.

11.  The State objects to the definition of “You,” “your” or “yourself” to the extent
that it is intended to mean anything other than the State of Oklahoma. There is only one

Plaintiff.

IL. Responses

Request for Production No. 1: Please produce all documents reflecting, referring
to, or relating to any negotiations, conferences, meetings, workshops, memoranda of
understanding, agreements, treaties, or compacts concerning natural resources or water rights
between or with the State of Oklahoma and any Indian Tribe or Native American Tribe.

Response to Request for Production No. 1: The State incorporates by reference
its general objections set forth above. The State objects that this request is vague and
ambiguous, requiring the State to guess as to what documents are responsive to the request, and
the State responds to it with the understanding that the request seeks documents relating to
negotiations, etc., between the State and Indian Tribes or Native American Tribes concerning
sovereign or ownership rights to natural resources or water. The State objects to this request to

the extent it seeks documents protected from discovery by the attorney-client privilege, the work
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product doctrine or other applicable privilege or protection. The State also objects to this request
in that it seeks "all" documents and therefore is overly broad, unduly burdensome and
oppressive. The State further objects to this request on the ground that it seeks documents
reflecting, referring to or relating to matters outside of the Illinois River Watershed and, as such,
is not only not reasonably calculated to lead to the discovery of admissible evidence (i.e., seeks
irrelevant information), but also overly broad, unduly burdensome and oppressive. The State yet
further objects to this request on the ground that it seeks documents reflecting, referring to or
relating to resources in the Illinois River Watershed in which the State has a quasi-sovereign,
parens patriae and / or trustee interest and, as such, is not only not reasonably calculated to lead
to the discovery of admissible evidence (i.e., seeks irrelevant information), but also overly broad,
unduly burdensome and oppressive. Subject to and without waiving any of its general objections
or specific objections, the State responds that the universe of responsive, non-privileged, non-
protected, non-objectionable documents that the State will be producing in response to this
Request for Production is identical to the universe of responsive, non-privileged, non-protected,
non-objectionable documents that the State will be producing in response to Request for
Production No. 2, and the State accordingly directs to Defendant Tyson Foods, Inc. to the State's
response to Request for Production No. 2.

The State has certain potentially responsive, though not necessarily relevant, documents
generated in connection with the Sovereignty Symposia. The Sovereignty Symposium was
established by the Oklahoma Supreme Court to provide a forum in which ideas concerning
common legal issues of interest to tribal and non-tribal entities could be exchanged in a
scholarly, non-adversarial environment. The Oklahoma Supreme Court espouses no view on any

of the issues, and the positions taken by the participants are not endorsed by the Oklahoma
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Supreme Court or by the State of Oklahoma. Responsive materials generated during the
Sovereignty Symposia are available for inspection and copying at the University of Oklahoma
College of Law library. Counsel for the State will assist in arranging for the inspection of these
responsive documents upon request.

The State reserves the right to supplement this response should additional responsive
documents be located.

Request for Production No. 2: Please produce all documents reflecting, referring
to, or relating to any negotiations, conferences, meetings, workshops, memoranda of
understanding, agreements, treaties, or compacts related to natural resources br water rights in
the Illinois River Watershed between or with the State of Oklahoma or you and the Cherokee
Tribe.

Response to Request for Production No. 2: The State incorporates by reference
its general objections set forth above. The State objects that this request is vague and ambiguous
requiring the State to guess as to what documents are responsive to the request, and the State
responds to it with the understanding that the request seeks documents relating to negotiations,
etc., between the State and the Cherokee Tribe concerning ownership or sovereign rights to
natural resources or water. The State objects to this request to the extent it seeks documents
protected from discovery by the attorney-client privilege, the work product doctrine or other
applicable privilege or protection. See privilege log, Attachment 1 hereto. The State also objects
to this request in that it seeks "all" documents and therefore is overly broad, unduly burdensome
and oppressive. The State further objects to this request on the ground that it seeks documents
reflecting, referring to or relating to resources in the Illinois River Watershed in which the State

has a quasi-sovereign, parens patriae and / or trustee interest and, as such, is not only not
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reasonably calculated to lead to the discovery of admissible evidence (i.e., seeks irrelevant
information), but also overly broad, unduly burdensome and oppressive. Subject to and without
waiving any of its general objections or specific objections, and to the extent not previously
made available for inspection and copying by Defendants in this litigation, the State is providing
herewith certain responsive documents not protected by attorney-client privilege, the work
product doctrine or other applicable privilege or protection that it identifies through a reasonable
and diligent search of its records. The State reserves the right to supplement this response
should additional responsive documents be located.

Request for Production No. 3: Please produce all documents reflecting, referring
to, or relating to the February 2000 legal opinion (including the legal opinion itself) of the law
firm of Ryley, Carlock, and Applewhite regarding water rights claims made by the Indian Tribes
discussed in the Oklahoma Water Resources Board publication attached hereto as Exhibit A.

Response to Request for Production No. 3: The State incorporates by reference
its general objections set forth above. The State objects to this request to the extent it seeks
documents protected from discovery by the attorney-client privilege, the work product doctrine
or other applicable privilege or protection. The State also objects to this request in that it seeks
"all" documents and therefore is overly broad, unduly burdensome and oppressive. The State
further objects to this request on the ground that it seeks documents reflecting, referring to or
relating to matters outside of the Illinois River Watershed and, as such, is not only not reasonably
calculated to lead to the discovery of admissible evidence (i.e., seeks irrelevant information), but
also overly broad, unduly burdensome and oppressive. Moreover, even assuming arguendo that

the legal opinion which is the subject of this request were relevant (which it is not), it is the
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subject of the attorney client privilege and common interest privilege and therefore protected
from discovery. See privilege log, Attachment 1 hereto.
Respectfully Submitted,

W.A. Drew Edmondson OBA # 2628
ATTORNEY GENERAL

Kelly H. Burch OBA #17067

J. Trevor Hammons OBA #20234
Daniel P. Lennington OBA #21577
ASSISTANT ATTORNEYS GENERAL
State of Oklahoma

313 N.E. 21% St.

Oklahoma City, OK 73105

(405) 521-3921

Ko rboe

M. David Riggs OBA #7583

Joseph P. Lennart OBA #5371

Richard T. Garren OBA #3253

Sharon K. Weaver OBA #19010

Robert A. Nance OBA #6581

D. Sharon Gentry OBA #15641

David P. Page OBA #6852

RIGGS, ABNEY, NEAL, TURPEN,
ORBISON & LEWIS

502 West Sixth Street

Tulsa, OK 74119

(918) 587-3161

Louis W. Bullock OBA #1305

Robert M. Blakemore OBA 18656
BULLOCK, BULLOCK & BLAKEMORE
110 West Seventh Street Suite 707

Tulsa OK 74119

(918) 584-2001

Frederick C. Baker
(admitted pro hac vice)
Lee M. Heath
(admitted pro hac vice)
Elizabeth C. Ward
(admitted pro hac vice)

Elizabeth Claire Xidis
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(admitted pro hac vice)
MOTLEY RICE, LLC

28 Bridgeside Boulevard
Mount Pleasant, SC 29465
(843) 216-9280

William H. Narwold
(admitted pro hac vice)
Ingrid L. Moll

(admitted pro hac vice)
MOTLEY RICE, LLC

20 Church Street, 17™ Floor
Hartford, CT 06103

(860) 882-1676

Jonathan D. Orent
(admitted pro hac vice)
Michael G. Rousseau
(admitted pro hac vice)
Fidelma L. Fitzpatrick
(admitted pro hac vice)
MOTLEY RICE, LLC
321 South Main Street
Providence, RI 02940
(401) 457-7700

Attorneys for the State of Oklahoma

CERTIFICATE OF SERVICE

I hereby certify that on this LC%ay of

above and foregoing pleading to the Clerk of the Co

008, I electronically transmitted the
using the ECF System for filing and a

transmittal of a Notice of Electronic Filing to the following ECF registrants:

W. A. Drew Edmondson, Attorney General

Kelly H. Burch, Assistant Attorney General

J. Trevor Hammons, Assistant Attorney General
Daniel P. Lennington, Assistant Attorney General

M. David Riggs
Joseph P. Lennart
Richard T. Garren
Douglas A. Wilson
Sharon K. Weaver
Robert A. Nance
D. Sharon Gentry

fc_docket@oag.state.ok.us

kelly burch@oag.state.ok.us
trevor_hammons@oag.state.ok.us
daniel.lennington@oag.ok.gov

driggs@riggsabney.com
jlennart@riggsabney.com
rgarren@riggsabney.com
doug_wilson@riggsabney.com
sweaver@riggsabney.com
rnance@riggsabney.com
sgentry@riggsabney.com
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David P. Page dpage@riggsabney.corﬁ

RIGGS, ABNEY, NEAL, TURPEN, ORBISON & LEWIS

Louis Werner Bullock Ibullock@bullock-blakemore.com
Robert M. Blakemore bblakemore@bullock-blakemore.com

BULLOCK, BULLOCK & BLAKEMORE

Frederick C. Baker fbaker@motleyrice.com

Lee M. Heath lheath@motleyrice.com
Elizabeth C. Ward lward@motleyrice.com
Elizabeth Claire Xidis cxidis@motleyrice.com
William H. Narwold bnarwold@motleyrice.com
Ingrid L. Moll imoll@motleyrice.com
Jonathan D. Orent jorent@motleyrice.com
Michael G. Rousseau mrousseau@motleyrice.com
Fidelma L. Fitzpatrick ffitzpatrick@motleyrice.com

MOTLEY RICE, LLC
Counsel for State of Oklahoma

Robert P. Redemann rredemann@pmrlaw.net

Lawrence W. Zeringue |zeringue@pmrlaw.net

David C. Senger dsenger@pmrlaw.net

PERRINE, MCGIVERN, REDEMANN, REID, BARRY & TAYLOR, P.L.L.C.

Robert E Sanders rsanders@youngwilliams.com
Edwin Stephen Williams steve.williams@youngwilliams.com
YOUNG WILLIAMS P.A.

Counsel for Cal-Maine Farms, Inc and Cal-Maine Foods, Inc.

John H. Tucker jtucker@rhodesokla.com
Theresa Noble Hill thill@rhodesokla.com

Colin Hampton Tucker ctucker@rhodesokla.com
Leslie Jane Southerland ljsoutherland@rhodesokla.com

RHODES, HIERONYMUS, JONES, TUCKER & GABLE

Terry Wayen West terry@thewestlawfirm.com
THE WEST LAW FIRM

Delmar R. Ehrich dehrich@faegre.com
Bruce Jones bjones@faegre.com
Krisann C. Kleibacker Lee kklee@faegre.com

Todd P. Walker twalker@faegre.com

FAEGRE & BENSON, LLP
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Dara D. Mann dmann@mckennalong.com
MCKENNA, LONG & ALDRIDGE, LLP
Counsel for Cargill, Inc. & Cargill Turkey Production, LL.C

James Martin Graves jgraves@bassettlawfirm.com
Gary V Weeks gweeks@bassettlawfirm.com
Paul E. Thompson, Jr pthompson@bassettlawfirm.com
Woody Bassett wbassett@bassettlawfirm.com
Jennifer E. Lloyd jlloyd@bassettlawfirm.com
BASSETT LAW FIRM

George W. Owens gwo@owenslawfirmpc.com
Randall E. Rose rer@owenslawfirmpc.com

OWENS LAW FIRM, P.C.
Counsel for George’s Inc. & George’s Farms, Inc.

A. Scott McDaniel smcdaniel@mbhla-law.com
Nicole Longwell nlongwell@mhla-law.com
Philip Hixon phixon@mbhla-law.com
Craig A. Merkes cmerkes@mbhla-law.com

MCDANIEL, HIXON, LONGWELL & ACORD, PLLC

Sherry P. Bartley sbartley@mwsgw.com
MITCHELL, WILLIAMS, SELIG, GATES & WOODYARD, PLLC
Counsel for Peterson Farms, Inc.

John Elrod jelrod@cwlaw.com
Vicki Bronson vbronson@cwlaw.com
P. Joshua Wisley jwisley@cwlaw.com
Bruce W. Freeman bfreeman@cwlaw.com
D. Richard Funk rfunk@cwlaw.com

CONNER & WINTERS, LLP
Counsel for Simmons Foods, Inc.

Stephen L. Jantzen sjantzen@ryanwhaley.com
Paula M. Buchwald pbuchwald@ryanwhaley.com
Patrick M. Ryan pryan@ryanwhaley.com
RYAN, WHALEY, COLDIRON & SHANDY, P.C.

Mark D. Hopson mhopson@sidley.com

Jay Thomas Jorgensen jjorgensen@sidley.com

10



Case 4:05-cv-00329-GKF-PJC  Document 2599-5 Filed in USDC ND/OK on 09/10/2009 Page 12 of 43

Timothy K. Webster twebster@sidley.com
Thomas C. Green tcgreen@sidley.com
Gordon D. Todd gtodd@sidley.com
SIDLEY, AUSTIN, BROWN & WOOD LLP

Robert W. George robert.george@tyson.com
L. Bryan Burns bryan.burns@tyson.com

TYSON FOODS, INC

Michael R. Bond michael.bond@kutakrock.com

Erin W. Thompson erin.thompson@kutakrock.com

KUTAK ROCK, LLP

Counsel for Tyson Foods, Inc., Tyson Poultry, Inc., Tyson Chicken, Inc., & Cobb-Vantress, Inc.

R. Thomas Lay rtl@kiralaw.com

KERR, IRVINE, RHODES & ABLES

Jennifer Stockton Griffin jgriffin@lathropgage.com
David Gregory Brown

LATHROP & GAGE LC

Counsel for Willow Brook Foods, Inc.

Robin S Conrad rconrad@uschamber.com
NATIONAL CHAMBER LITIGATION CENTER

Gary S Chilton gchilton@hcdattorneys.com
HOLLADAY, CHILTON AND DEGIUSTI, PLLC
Counsel for US Chamber of Commerce and American Tort Reform Association

D. Kenyon Williams, Jr. kwilliams@hallestill.com
Michael D. Graves mgraves@hallestill.com
HALL, ESTILL, HARDWICK, GABLE, GOLDEN & NELSON

Counsel for Poultry Growers/Interested Parties/ Poultry Partners, Inc.

Richard Ford richard.ford@crowedunlevy.com
LeAnne Burnett leanne.burnett@crowedunlevy.com
CROWE & DUNLEVY

Counsel for Oklahoma Farm Bureau, Inc.

Kendra Akin Jones, Assistant Attorney General Kendra.Jones@arkansasag.gov
Charles L. Moulton, Sr Assistant Attorney General ~Charles.Moulton@arkansasag.gov

11
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Counsel for State of Arkansas and Arkansas National Resources Commission

Mark Richard Mullins richard. mullins@mcafeetaft.com
MCAFEE & TAFT

Counsel for Texas Farm Bureau; Texas Cattle Feeders Association; Texas Pork Producers
Association and Texas Association of Dairymen

Mia Vahlberg mvahlberg@gablelaw.com
GABLE GOTWALS

James T. Banks jtbanks@hhlaw.com
Adam J. Siegel ajsiegel@hhlaw.com

HOGAN & HARTSON, LLP
Counsel for National Chicken Council; U.S. Poultry and Egg Association & National Turkey
Federation

John D. Russell jrussell@fellerssnider.com
FELLERS, SNIDER, BLANKENSHIP, BAILEY
& TIPPENS, PC

William A. Waddell, Jr. waddell@fec.net
David E. Choate dchoate@fec.net
FRIDAY, ELDREDGE & CLARK, LLP

Counsel for Arkansas Farm Bureau Federation

Barry Greg Reynolds reynolds@titushillis.com
Jessica E. Rainey jrainey@titushillis.com
TITUS, HILLIS, REYNOLDS, LOVE,

DICKMAN & MCCALMON

Nikaa Baugh Jordan njordan@lightfootlaw.com
William S. Cox, 111 weox@lightfootlaw.com

LIGHTFOOT, FRANKLIN & WHITE, LLC _
Counsel for American Farm Bureau and National Cattlemen’s Beef Association

Also on this __ day of May, 2008, I mailed a copy of the above and foregoing pleading to
the following:

David Gregory Brown
Lathrop & Gage, LC

12



Case 4:05-cv-00329-GKF-PJC  Document 2599-5 Filed in USDC ND/OK on 09/10/2009 Page 14 of 43

314 E. High Street
Jefferson City, MO 65101

Thomas C. Green

Sidley Austin Brown & Wood, LLP
1501 K St. NW

Washington, DC 20005

Cary Silverman

Victor E. Schwartz

Shook Hardy & Bacon LLP
600 14™ St. NW, Ste. 800
Washington, DC 20005-2004

C. Miles Tolbert

Secretary of the Environment
State of Oklahoma

3800 North Classen
Oklahoma City, OK 73118

Dustin McDaniel

Justin Allen

Office of the Attorney General (Little Rock)
323 Center Street, Suite 200

Little Rock, AR 72201-2610

Steven B. Randall
58185 County Road 658
Kansas, Ok 74347

George R. Stubblefield
HC 66, Box 19-12
Proctor, Ok 74457

(29,.K O rdove

Robert A. Nance

13



Case 4:05-cv-00329-GKF-PJC Document 2599-5 Filed in USDC ND/OK on 09/10/2009

Page 15 of 43

ATTACHMENT 1 TO STATE OF OKLAHOMA'S RESPONSES AND OBJECTIONS
TO "DEFENDANT TYSON FOODS, INC.'S JUNE 26, 2008 REQUESTS
FOR PRODUCTION OF DOCUMENTS TO PLAINTIFFS [SIC]"

Privilege Log for Requests for Production 2 and 3

Date and Author Is author | Recipients Subject matter Privilege

Nature of an of document asserted

Document attorney?

February 7, Michael J. | Yes Dean A. Couch, Water Rights of | Attorney

2000 Legal Brophy, of General Counsel, Choctaw and Client and

Memorandum | Ryley, OWRB and Thomas | Chickasaw common
Carlock & Scott Jones, Assistant | Nations in interest
Applewhite Municipal Counselor, | Kiamichi River | privilege

City of Oklahoma Basin re RFP 3
City

June, 2004 Modrall Yes Department of Cherokee Attorney

draft Sperling Environmental Nation’s Client and

Comment to | law firm Quality Application for | work

EPA on Treatment asa | product re

Cheorkee State under the | RFP 2

Nation’s Clean Air Act

Application

for Treatment

as a State

under the

Clean Air Act

Undated draft | Unsigned, | Yes Department of Cherokee Attorney

of sub but Environmental Nation’s Client and

proposition of | believed to Quality Application for | work

Comment to | be the Treatmentasa | product re

EPA on Modrall State under the | RFP 2

Cheorkee Sperling Clean Air Act

Nation’s law firm

Application

for Treatment

as a State

under the

Clean Air Act
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From: Tolbert, Miles [mtolbert@environment.ok.gov]
Sent: Wednesday, May 10, 2006 11:16 PM

To: 'Steve. Thompson@deq.state.ok.us'

Subject: Cherokee TAS :

Larry Starfield says that Cherckee TAS was in fact moving along, apparently because they
believed that it wasn't regulatory in nature and so was (1) not subject to the rider and
(2) of no real concern to the state.

I have informed him that the requirement for a cooperative agreement with the state
applies regardless of the kind of TAS authority being sought. I also told him that we are
concerned about TAS determinations of all kinds.

We will discuss more on Friday when I am down there to talk about Tar Creek.

OKSE [0808]0001
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From: Ed Brocksmith [brocksmi@intellex.com]

Sent: Tuesday, July 22, 2008 7:33 AM

To: Charlie Price; Kelly Burch; Gerald Hilsher; Jon Craig; Tolbert, Miles
Subject: Fw: lilinois River testing

A message from the Oklahoma Clean Water Forum  Published July 21, 2008 09:46 am -

OSRC conducts water sampling

By TEDDYE SNELL
TAHLEQUAH DAILY PRESS -

When Ed Fite became the administrator of the Oklahoma Scenic Rivers Commission a little
over 20 years ago, he set three goals for himself, including providing Illinois River
visitors with detailed information concerning swimming conditions.

&lta

href="http://ads.cluster0l.ocasis.zmnh. zope.net/oasis/oasis/ocasisc.php?s=142&a
mpamp ; w=300&ampamp ; h=250&ampamp; t=_top" target="_top"> &ltimg
src="http://ads.cluster0l.ocasis.zmh.zope.net/oasis/ocasisi.php?s=142&ampamp;w
=300&ampamp; h=250&ampamp; t=_top" border="0" width="300" height="250"> </a>

Today, Fite is finally able to conduct the water sampling required to provide that
information.

"The OSRC received a 40 percent cut in state fﬁnding back in the 1990s,"
said Fite. "Unfortunately, that money has never been restored to our budget."

A few years ago, the OSRC received $1.1 million in gifted money from the poultry industry,
and the OSRC has earmarked a portion of that to conduct water testing.

"We're using that to continue our ambient water testing program to produce educational
information in layman's terms that the average citizen concerned about water quality will
be able to read," said Fite. "Cabinet Secretary Miles Tolbert has also done two things:
provided $625,000 for a riparian effort in the watershed, and provided money from the EPA
for water sampling."

Fite has been taking water samples twice per week from eight points in the
basin: one at Barron Fork, one at Flint Creek and six other sites within the Illinois
River proper.

While some may believe the effort was led due to the state's lawsuit against the poultry
industry, Fite said nothing could be further from the truth.

"The testing we're doing has nothing in relation to the poultry suit," he said. "This is
something I have always wanted to do, and now I'm doing it."

Fite said other education efforts include a "do" and "don't" list for water recreation
available on the OSRC's Web www.oklahomascenicrivers.net.

"Back in the '60s, parents told us what to do when we swam outside," said Fite. "Including
wearing ear plugs and nose plugs, not swimming immediately after eating and so forth. Some
of that seems to have been lost along the way, and we're just reminding people what - and
what not - to do." :

While the testing has provided some valuable information, Fite said that, due to
inordinate amounts of rain this summer, the information may be a little skewed.

1

OKSE [0808]0002
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"Bacteria sampling has been a real yo-yo due to the rain," he said. "We've received 42.73
inches of rain since Jan. 1, which is about normal for an entire year."

Fite's testing looks primarily at two types of bacteria: E. coli and enterococci.

"When the E. coli number is less than 236, we know we have optimum conditions for water
recreation, " he said. "From 237 to 575, the river is more or less under a yellow light,
meaning people need to take certain precautions. If they have open cuts or scrapes, it may
be best not to swim.

Above 575, we would issue a warning that people should not be swimming in the river.n

Similar gauges are being set up for enterococci, said Fite.

"On Wednesday, all samples indicated we were within the safe levels," he said. "However,
last weekend when the river was up, we were not."

&lta
href:"http://ads.clusterOl.oasis.zmh.zope.net/oasis/oasis/oasisc.php?s=142&a
mpamp ; w=300&ampamp ; h=250&ampamp; t=_top" target="_top"> &ltimg
src="http://ads.clusterOl.oasis.zmh.zope.net/oasis/oasisi.php?s=142&ampamp;w
=300&ampamp ; h=250&ampamp; t=_top" border="0" width="300" height="250"> </a>

OSRC Commissioner and Save The Illinois River Inc. member Ed Brocksmith believes that by
eliminating poultry waste, the state would make great strides in improving water quality.

"Basically, if the Tulsa Federal Court judge would grant the state's request for a
preliminary injunction on poultry waste application, we might just see a big
improvement, " he said. "Court testimony by state witnesses indicated that the bacteria
levels would drop within weeks, and that in months, bacteria from poultry waste would no
longer be a problem in the watershed.’

STIR member Kathy Tibbits also supports Fite's efforts in sampling.

"I'm all for sampling," she said. "But I also think the Oklahoma Water Resources Board
needs to solve its 303(d) problem. OWRB reports that in Oklahoma, about 10,000 miles of
rivers and streams are on the impaired waters list. Oklahoma is working on a water plan
right now, and everyone who wants the pollution stopped can ask OWRB to enforce strong
prevention."

Tibbits indicated the Cherokee Nation also has water rights and citizens should ask the
OWRB to share the regulatory load.

"Cherokee Nation could set and enforce strong.pollution prevention, if OWRB agreed, " she
said. "Everyone should send a letter to OWRB's Web site to let them know Oklahoma citizens
want healthy, safe recreation waters as a priority, and ask OWRB to agree to 'state!
status for Cherokee Nation under the Clean Water Act.®

Ask a friend to join the OK Clean Water Forum
A A

This email was sent to: brocksmi@intellex.com

EASY UNSUBSCRIBE click here: http://topica.com/u/?a2iT6H.a2tddR.YnIvyY2tz
<http://topica.com/u/?a2iTéH.a2tddR. YnIvyY2tz>

Or send an email to: oklahomawater-unsubscribe@topica.com

For Topica's complete suite of email marketing solutions visit:

http://www.topica.com/?p=TEXFOOTER <http://www.topica.com/?p=TEXFOOTER>
2
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Outline of Proposed Environmental Compact
Between
the Cherokee Nation and the State of Oklahoma

L Purpose:

To recognize the sovereign status of the State of Oklahoma and the Cherokee Nation
while ensuring the protection of the environment and the preservation of a unified regulatory
system.

IL. Media Covered:

The proposed compact would cover the regulation of and water pollution and waste
management under the following federal statutes: the Clean Air Act, the Clean Water Act, the
Safe Drinking Water Act, the Resource Conservation and Recovery Act, the Atomic Energy Act,
and the Solid Waste Disposal Act.

III.  Treatment as State

The state will support and facilitate to the fullest extent possible any application by the
Tribe to the Environmental Protection Agency for treatment as a state. While this compact
remains in effect the Nation shall not seek treatment as a state for any land other than tribally-
owned trust land.

HI.  Standard Setting and Rule Making:

A. General

The Nation will adopt the State of Oklahoma’s standards and rules as its own and will
periodically update its rules to reflect changes in State law.

The State will provide the Nation with notice of all proposed changes in its air quality or
water quality standards as well as any changes to its administrative rules dealing with air or
water quality or waste management. At the Nation’s request, the representatives of the relevant
state environmental agency will confer with the Nation’s representatives to seek to resolve any
concerns the Nation may have over the proposed rules.

In the event that the Nation desires to adopt a standard or rule that differs from state law
it shall first confer with the State. If, after such conferral, the state objects to the Nation’s
proposed standard or rule the parties will submit the issue to arbitration.

B. Dispute Resolution

The arbitrator will uphold the Nation’s proposed standard if it is shown by clear and
convincing evidence that the change in standard is necessary to support a stream’s beneficial use.
The arbitrator will uphold the Nation’s proposed standard or rule if it is shown by clear and
convincing evidence that the change will neither negatively impact environmental quality on
non-tribal lands nor impose an economic hardship in areas of Oklahoma outside tribal lands.

C. Culturally Significant Waters

The State will establish and maintain a list of “culturally significant waters”. By virtue of
entering into this compact, the Nation will be entitled to propose the listing of a waterbody
located anywhere within its historic boundaries. The determination of what action to take in
response to such proposed designation as well as what additional protections to provide to such a
waterbody, if any, shall be committed to the State’s discretion.

- OKSE [0808]0007
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IV.  Permitting and Enforcement:

The Oklahoma Department of Environmental Quality will serve as the Cherokee Nation’s
agent for purposes of environmental permitting and enforcement for those lands under the
Nation’s jurisdiction. The Department of Environmental Quality will keep the Nation informed
as to the progress of such permitting and enforcement and will permit it a reasonable opportunity
to observe the permitting and enforcement procedures.

Through cross-deputization, the peace officers of the State and Nation will be authorized
to make arrests for environmental crimes committed on, or in the vicinity of, tribal land.

V. Monitoring: ‘
The State shall make its beneficial use monitoring program and other monitoring data
available to the Nation and the Nation shall make its monitoring data available to the State.

VI.  Duration:

The proposed compact would remain in effect indefinitely. After fifteen years either
party may withdraw from the compact with written notice to the other party. Such notice will be
effective five years after it has been given.

OKSE [0808]0008



Case 4:05-cv-00329-GKF-PJC  Document 2599-5 Filed in USDC ND/OK on 09/10/2009 Page 21 of 43

Outline of Proposed Environmental Compact
Between
the Cherokee Nation and the State of Oklahoma

I Purpose

To recognize the sovereign status of the State of Oklahoma and the Cherokee Nation
while ensuring the protection of the environment and the preservation of a unified regulatory
system.

II. Media Covered

The proposed compact would cover the regulation of air and water pollution and of waste
management under the following federal statutes: the Clean Air Act, the Clean Water Act, the
Safe Drinking Water Act, the Resource Conservation and Recovery Act, the Atomic Energy Act,
and the Solid Waste Disposal Act. '

III.  Treatment as State

The State will facilitate to the extent possible an application by the Tribe to the
Environmental Protection Agency for treatment as a state. While this compact remains in effect
the Nation shall not seek treatment as a state for any land other than tribally-owned trust land. In
the event the compact is terminated, both parties retain the right to assert or to challenge the
assertion of jurisdiction over any given area.

IV.  Standard Setting and Rule Making

A. General

The Nation will adopt the State of Oklahoma’s standards and rules as its own and will
provide for their automatic incorporation by reference in the event they are amended.

The State will provide the Nation with notice of all proposed changes in its air quality or
water quality standards as well as any changes to its administrative rules dealing with air or
water quality or waste management. At the Nation’s request, the representatives of the relevant
state environmental agency will confer with the Nation’s representatives to seek to resolve any
concerns the Nation may have over the proposed rules. ,

In the event that the Nation desires to adopt a standard or rule that differs from state law
it shall first confer with the State. If, after such conferral, the state objects to the Nation’s
proposed standard or rule the parties will submit the issue to arbitration.

B. Dispute Resolution

The arbitrator will uphold the Nation’s proposed standard or rule if it is shown by clear
and convincing evidence that the standard or rule is necessary to advance an important interest of
the Nation and will neither negatively impact environmental quality on non-tribal lands nor
impose an economic hardship in areas of Oklahoma outside of tribal lands. In addition, any
changes in water quality standards must be necessary to support a water body’s designated
beneficial use.
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C. Culturally Significant Waters

The State will provide for the recognition of “culturally significant waters”. By virtue of
entering into this compact, the Nation will be entitled to propose the designation of a waterbody
located anywhere within its historic boundaries. The determination of what action to take in
response to such proposed designation as well as what additional protections to provide to such a
waterbody, if any, will be committed to the State’s discretion.

V. Permitting and Enforcement

The State will serve as the Cherokee Nation’s designated agent for purposes of
environmental permitting and enforcement for those lands under the Nation’s jurisdiction. The
State will keep the Nation informed as to the progress of such permitting and enforcement and
will permit it a reasonable opportunity to observe the permitting and enforcement procedures.

VI.  Monitoring
The State will make its beneficial use monitoring program and other monitoring data
available to the Nation, and the Nation will make its monitoring data available to the State.

VII. Duration , :
The compact will remain in effect indefinitely. After twenty years either party may

withdraw from the compact with written notice to the other party. Such notice will be effective
five years after it has been given.

VIII. Judicial Review
Actions to enforce this compact may be brought in either federal or state court.

2 3/9/04
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¢ The major component is regulatory surety
Limited regulatory entities
Regulatory certainty
Regulatory consistency

Appropriate input into rulemaking
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¢ All federal environmental statutes authorize
tribal administration of programs when the

tribe receives Treatment as a State (TAS)
designation.
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¢ No tribe has been authorized to administer a
major environmental program in Oklahoma
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¢ Pawnee Nation

— Water Quality Standards
— 401 Certification

¢ Quapaw Tribe
— Water Quality Standards
¢ Cherokee Nation
— Clean Air Act (partial program)

EFO 7

SRS |
January 22. 2004 OKLAHOIVIA
) DEPARTMENT OF ENVIRONMENTAL QUALI

o
S
S
N
~~
S
—
~~
o
S
c
S
X
@)
~~
a
Z
)
a
2]
)
=
°
Q
[
L)
o
>
0
N
c
)
£
2
O
S
a
O
L
a
L
X
Q
o
Y
o
o
<?
>
?
O
S
<
Q
7]
©
@)




Case 4:05-cv-00329-GKF-PJC  Document 2599-5 Filed in USDC ND/OK on 09/10/2009 Page 28 of 43

Odd

Q.

&
ey
=0
>
o)
@
Q.
o
S
o)
>
o,
3,
=4
»n
=
(V)
H
o
-
=
=
A
D
05
=
O

+00¢ ‘¢z Atenuef

"UOISTII

NOHV IMO

OKSE [0808]0087

VNO TYINIWNOYIANT 40 '
f\{v 40 INTWINYE3Q




Page 29 of 43

o
S
S
N
~~
S
—
~~
o
S
c
S
X
@)
~~
a
N .
)
a
2]
)
=
°
Q
[
L)
o
>
0
N
c
)
£
2
O
S
a
O
L
a
L
X
Q
o
Y
o
o
<?
>
?
O
S
<
Q
7]
©
@)

OKSE [0808]0088

¢ The tribe must demonstrate these items to
be eligible for program authorization:

Must be federally recognized
Have a governing body with substantial duties
Is “reasonably expected to be capable”
Authority to regulate the program

. Statement by tribe’s mxogmv\ or other official

. Zm@ or legal description of the area over
ér_or the tribe mmm@:m authority
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¢ EPA has no specified order of events

— Pawnee Tribe sought TAS first then developed drafted
WQsS

— Quapaw Tribe developed draft WQS first and sought
TAS second

¢ WQS could be developed today with TAS sought
tomorrow
— Confuses comment opportunity on WQS

— EPA allows public input only from states on issues
related to tribal boundaries not technical issues
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Current Case Law

¢ Case law seems to support EPA granting
Treatment as States for air and water
programs on reservation lands.

¢ It is uncertain how this case law will apply
to the checkerboard ownership of Indian
land in Oklahoma, which could include

tribal allotments, individual allotments and
dependent Indian Communities.
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Case 4:05-cv-00329-GKF-PJC Document 2599-5 Filed in USDC ND/OK on 09/10/2009

ITEC and EPA Reported
Tribal and Tribal Member Properties
for 26 of the 38 Federally Recognized Tribes

OKSE [0808]0092

Major Basins

Uppes Arkansas River Basin
Lower Arkansas River Basin
Upper Canadisn River Basin
Lower Cansdian River Basin
Cimarron River Basin

Upper Neosho Grand River Basin
Upper North Canadian River Basin
Lower North Cansdian River Basin

_Upper Red River Basin
Lower Red River Basin

‘Washita River Basin
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Hypothetical Scenario
Proposed Discharged Waters
Crossing Mulitiple Tribal Jurisdictions
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USDC ND/OK on 09/10/2009

In

3 * Proposed Wastewater Discharges

-

Bl Tribal and Tribal Member Prop erties

e
Q
T
L)
o
3
0
N
=

e

@

S

2

O

o)
O
O
—
o
L
X
Q
o
Nl
™
S
S

>

?
o)
o

EFO

,_:uoo\. A.V-‘A-..LPT.O.(.\V
_r_: :m_vlrof DEPARTMENT OF ENVIRONMENTAL oc>5<_

Case 4




Major Industrial NPDES Discharges
near
Reported Ponea Tribal and Tribal Member Properties
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Major Municipal NPDES Discharge
. near
B Reported Kickapoo Tribal and Tribal Me
B » .v S |
P ey unicipal Dischaigp
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Major Municipal NPDES Discharge
near
" Reported Tribal and Tribal Member Properties
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* Wastewater Discharge
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Case 4:05-cv-00329-GKF-PJC Document 2599-5 Filed in USDC ND/OK on 09/10/2009

NPDES Dis chargers
thi

Beaver Creek, Lytle Creel,Omtario Creek, Tar Creek and Spring River

with
Reparted Quapaw Tribal and Trib al Member Properties
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AUG-24-2884 18:48 FROM: TO: 14855388909 P:2/5

Ch.ad "Corntassel” Smith
PG

CHEROKEE NATION  rrincipsl Chief
P.O. Box 948 Joe Grayson
Tahi 44
° qu‘;:'-zﬁolnss.om ILCD J&hd
Deputy Principal Chief
August 19, 2004

Lieutenant General Robert B. Flowers, Commanding, Executive Office,
Headquarters US Army Corps of Engineers

441 G, Street, NW

Washington, D.C. 20314-1000

Telephone (202) 761-0660

Re: Assignment of Water Storage Contract for Tenkiller Reservoit, Oklahoma, to
Cherokee Nation

Dear Licutenant General Flowers:

The Cherokee Nation is requesting your assistance in resolving an issue iuvolving the
Tulsa District Office and an alleged “policy” of the U.S. Army Corps of Engineers
(COE), The District Ofﬁce’s posmon appears to signal a major reversal in the federal
government’s pohcy to cagage in governmenti to government refations with tribes and

respect tribal sovereignty.

Enclosed you will find copies of previous correspondence on this issue, To summarize,
on March 8, 2004, Sequoyah Fuels wrote a letter to the Tulsa District office of the U.S.
Army Corps of Engineers (COE) requesting assignment to the Cherokee Nation of
Contract No. DACW56-70-C-0083 for Tenkiller Ferry Rescrvoir water storage. On
March 23, 2004, Larry D. Hogue responded on behalf of the COE stating that “...policy
on transferring or entering into a water storage contract is that the entity obtaining the
storage must have a valid water right from the appropnate state agency...”. The
Cherokee Nation wrote back on April 20, 2004, asserting water rights that prc-ex:sted
statehood. There has been no response to our letter from the Tulsa District Office.

The delay in approving this assignment is detrimental to the people (both tribal and non-
tribal citizens) in this region of Oklahoma, as any delay bampers economic growth, This
water is needed now, and the continued uncertainty must be resolved so the Cherokee
Nation can move forward, in cooperation with other interested parties, to insure progress
in distributing drinking water to those in need.

' See, e.g., Department of Defense American Indian and Alaska Native Policy dated October 20, 1998,
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AUG-24-2884 18:48 FROM: TO: 14855388924 P:375

-

Not only does Cherokee Nation wish to obtain prompt resolution of this matter, but there
are also Pthcrs \\fxth valid state water permits and important conservation interests who
have an interest in seeing this issue clearly and immediately resolved. .

We have reached 2 basic understanding as to the beneficial uses of this water with the
Sequoyah County Water Association and the Oklahoma Department of Wildlife
Conservation. We want to work with Sequoyah County Water Association to distribute
this water where it is needed most by people in rural areas, We also intend to work with
the Oklahoma Department of Wildlife Conservation to ensure the continued health of an
important downstream trout fishery that is a major tourist attraction. Our combined
efforts will ensure that this water provides the greatest benefit to this region.

Cherokee Nation requests a meeting to discuss this further, Please contact Ms. Casey

Ross- Petherick at the Cherokee Nation Washington Office, telephone number (202)393-
7007, to schedule a2 meeting at your earliest convenience,

Respectfully Yours,

Principal Chicf
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AUG-24-2084 18:48 FROM:

ce:

T0: 14055308308

The Honorable Brad Carson

U.S. House of Representatives

317 Cannon House Office Building
Washington, D.C. 20515

The Honorable John Sullivan

U.S. House of Representatives

114 Cannon House Office Building
Washington, D.C. 20515

The Honorable Don Nickles
133 Hart Senate Office Building
Washington, D.C. 20510

The Honorable Jim Inhofe
453 Russell Senate Office Building
Washington, D.C. 20510

Ross Swimmer, Special Trustee

Office of Special Trustee for American Indians
Department of Interior

1849 C. Street, NW

Washington, D.C. 20240

The Honorable Aurene Martin, Deputy Assistant Secretary~ Indian Affairs
Bureau of Indian Affairs

1849 C Strect NW

MS: 4141-MIB

Washington, BDC 20240

Colonel Robert L. Suthard, Jr,

Tulsa District U.S. Army Corps of Engincers
1645 S, 101* Bast Avenue

Tulsa, OK 74128-460%

John Ellis, President
Sequoyah Fuels Corporation
P.O. Box 610

Gore, OK 74435

Ralph Bird, CEO and Chairman of the Board
Sequoyah Fuels

P.O. Box 610
Gore, OK 74435

Page 42 of 43
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AUG-24-2884 1B:48 FROM: TO: 14855393928 P58

Garner Garrison, President, Board of Directors
Sequoyah County Water Association

PO Box 627
Sallisaw, OK 94955-0627

Jim Burroughs, NE Region Fisheries Supervisor
Oklahoma Department of Wildlife Conservation
Rt 1, Box 75B

Porter, OK 74454

Kim Erickson, Chief Fisheries Division
Oklalioma Department of Wildlife Conservation
P.O, Box 53465

Oklahoma City, OK 73152-3465

Casey Ross-Petherick, Legislative Officer
Cherokee Nation Washington Office

126 C. Street, NW

Washington, D.C. 20001
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